ACLU Vermont Testimony on H. 728

Thank you for the opportunity to testify on H. 728. This legislation as drafted represents a
welcome and positive step towards long overdue and needed improvements in Vermont’s bail system.
We commend this committee for taking up an issue of such critical importance and one that is such a
high priority for the ACLU and our members. At the same time, we believe more needs to be done—and
specifically that certain provisions in this bill need to be strengthened—to ensure a more just and
equitable criminal justice system in Vermont.

Above all, the ACLU stands by the proposition articulated by many state leaders and community
members across the state that no one should be incarcerated simply because they are poor. No one
should be imprisoned for no other reason than their inability to pay bail. To be clear: this bill, as
drafted, would not prevent that from happening. And so we urge the members of this committee to
consider seriously the specific changes that can be made to ensure that all low-income Vermonters have
the same access to justice as anyone else.

In Vermont, around 400 people are incarcerated pretrial every day,' many of them simply
because they cannot afford to pay bail. “Innocent until proven guilty” is a fundamental American
principle, but people who cannot afford bail are treated as if they have already been tried, convicted,
and sentenced to imprisonment. A person’s freedom should not depend on their income.

Even short stays in jail can have cascading effects on individuals, causing people to lose their
homes, their jobs, their cars, their livelihoods, and even child custody — severe punishments for people
who are still presumed innocent.” People who are jailed before trial are more likely to receive a jail or
prison sentence, and for a longer time, than those who go free before their trial.? Due in part to this
stress on one’s livelihood, low risk detainees held for more than 24 hours are more likely to commit
another crime.*

Poor people, people of color, and people with disabilities are disproportionately affected by
wealth-based pretrial detention, as they are more likely to be jailed before trial and less likely to be able
to afford bail.” Black and Latino people are half as likely to be able to afford bail as white people.®
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Nationwide, black people are assigned higher bail amounts than white people accused of similar
offenses. Bail for black men averages 35% higher than bail for white men, even when controlling for
seriousness of the offense.” While Vermont does not track court data, there is good reason to suspect
these same disparities exist in our courts. And we know from DOC’s data that Vermont incarcerates
Black men at a higher rate than any other state.

H. 728 makes promising first steps toward reforming our bail system. In particular, the
prohibition of money bail for a violation of conditions of release will help to keep those who have
broken no laws but have simply, for example, stayed out a little past their curfew, free and out of
detention. The change from risk of nonappearance to risk of flight is also critical. This change will help to
ensure that detention is considered only for those who are at risk for actively fleeing the state, rather
than those who may miss a court appearance through no fault of their own or with no malicious intent.

Other provisions, however, fall well short of ensuring that people are not imprisoned on account
of their poverty alone. These provisions can and should be strengthened to ensure that never happens.

First, we believe limiting the bill to misdemeanors would severely limit the impact of this
legislation on our pretrial population. For the most part, people who commit misdemeanors are not
arrested or at least are not assigned cash bail. Because bail is directed at the risk of flight, it need not
and should not be limited to misdemeanors. We see no reason to fail to include within this bill’s
provisions, at a minimum, all non-violent misdemeanors and felonies.

Second, as to the provision imposing a $200 cap on bail, the ACLU does not believe a cap at that
amount would be sufficient to meaningfully reform our bail system. Certainly more people will be able
to afford bail under this cap, but the poorest defendants will remain detained, because for them, $200
dollars may be as unaffordable as $201, or $500, or $1000. And those are the people this legislation is
supposed to address—the people we don’t want to imprison simply because they are poor. To
accomplish that, this legislation should reduce that somewhat arbitrary amount further, or simply
eliminate money bail for all non-violent misdemeanors and felonies or non-listed crimes. A judge could
still impose conditions of release upon such defendants, but there would be no risk of richer defendants
getting out of jail while poorer ones, unable to afford bail, remain in detention.

Finally, we do not believe that simply having a judicial officer take into account a defendant’s
ability to pay will actually halt the imposition of unaffordable bail. Bail legislation currently under
consideration in California forbids judges from setting monetary bail in an amount that results in the
pretrial detention of a defendant solely because of his or her inability to pay. We would like to see a
similar provision in this bill, effectively creating a sliding scale based on income. In any case, findings
regarding financial resources and ability to pay should be written and on the record—otherwise, we will
continue to see bail imposed without sufficient consideration of the fact that even nominal amounts
may be unsurmountable for the poorest defendants.

Again, we commend the committee for its commitment to creating a more equitable and fair
bail process, we thank you for inviting the ACLU’s perspective, and we look forward to contributing
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however we can so that, ultimately, no one in Vermont will be imprisoned simply because they are too
poor to afford their freedom.



